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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No. 379 of 2013 

Under section-408/420/468 of I.P.C 

 

Present:- Sri N. J. Hoque, AJS,  

           Chief Judicial Magistrate,  

                      Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Sri Dibyajyoti Kalita  
S/O:- Late Khagen Kalita 
R/O:- Borjhargaon Saikia Chuburi  
P/S:-Tezpur  
Dist:-Sonitpur, Assam …...Accused 

Advocate appeared: 
 

Mr. N. K. Mishra, Addl. P.P……………………… For the State 

Mr. F. Haque, Ld. Senior Advocate………………..For the accused person 

 

Evidence recorded on   :- 18.10.2016, 22.09.2017, 11.01.2018 
         19.03.2019, 04.01.2021 & 23.02.2021  
Date of Statement of defence  :- 01.03.2021 

Argument heard on   :- 02.03.2021 

Judgment delivered on  :- 09.03.2021  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that one Sri Kamal Bhattacharya, 

Manager of Sessa Tea Estate lodged an ejahar before the O/C, of Tezpur P.S 

through I/C of Salonibari Police Outpost on 15.02.2013, alleging inter-alia that 

the accused while in his service at their Sessa T.E. as Junior Clerk (Employee 

code-2628) has misappropriated company’s properties worth of 

Rs.17,12,133.35/. It is also stated that the accused being the in-charge of 

cereal godown at Sessa T.E. has falsified some documents and misappropriated 

huge amount of Rice and Atta meant for distribution amongst the workers and 

when the management verified the stock on 30.11.2012, they found the 

shortage of 1,71,062.60 Kgs of Rice and 24,049 kgs of Atta since from the year 
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2008, onwards. That a special audit on 07.12.2012 was conducted and Auditors 

also verified those figures of their tea estate and reported the misappropriation 

to be true and the value of the said goods are about Rs.17,12,133.35/- and this 

misappropriation caused wrongful loss to the company and the accused had 

made of for his wrongful gain.  

“INVESTIGATION” 

2. On receipt of the ejahar, Tezpur P.S Case No-197 of 2013 u/s-408/420/468 of 

I.P.C was registered and investigation into. On completion of the investigation, 

the I.O. of this case submitted charge sheet u/s-408/420/468 of I.P.C against 

the accused person, named, Sri Dibyajyoti Kalita. 

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail. Copies u/s-207 of Cr.P.C was furnished 

to the above-named accused person. After hearing both sides, charge of 

offences punishable u/s-408/420/468 of I.P.C. was read over and explained to 

the accused person by my Ld. Predecessor in office, to which he pleaded not 

guilty and claimed to be tried. The prosecution side to prove the guilty of the 

accused person examined as many as 06 (Six) numbers of witnesses including 

the informant and the investigating officers in support of this case. Considering 

the testimonies of witnesses, prosecution side declined to adduce further 

evidence before this court. Hence, the evidence of prosecution side is closed. 

STATEMENT OF DEFENCE 

4. On conclusion of evidence of prosecution, the accused was examined u/s-313 

Cr.P.C and his pleas of denial were recorded in separate sheet and the same 

tagged with the case record. Accused declined to offer evidence on his defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

background of indications obtainable before this court by prosecution side. 

6. The points for determination in this case :- 

I) Whether the accused named Sri Dibyajyoti Kalita on or 

about 15.02.2013 being a clerk of Sessa Tea Estate and 

in such capacity entrusted with the charge of cereal 

godown at Sessa Tea Estate having properties namely, 
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rice and atta (wheat) worth of Rs.17,12,133.35/- 

stored therein committed criminal breach of trust in 

respect of that property and thereby committed an 

offence punishable u/s-408 of IPC?  

  

II) Whether accused person on the same date and time 

being in-charge of the godown belonging to Sessa Tea 

Estate cheated Sessa Tea Estate by dishonestly 

falsifying the documents to misappropriated property 

namely rice and ata worth of Rs.17,12,133.35/- stored 

therein which was meant to be distributed amongst the 

workers and thereby committed an offence punishable 

u/s-420 of IPC? 

 

III) Whether the accused person on the same day and time 

being in-charge of the godown belonging to Sessa Tea 

Estate forged documents to misappropriate properties 

namely, Rice and Atta stored therein worth of 

Rs.17,12,133.35/- which was meant to be distributing 

amongst the workers intending that it shall be used for 

the purpose of cheating and thereby committed an 

offence punishable u/s-468 of IPC? 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the disputations of the ejahar examined 

six numbers of witnesses including informant and investigating officers and for 

the sake of proper appreciation of evidences on record let us reproduce the 

evidences on record.  

8. PW-1, Sri Kamal Bhattacharya, Manager of Sessa Tea Estate being the 

informant of this case deposed before this court that he knows the accused 

person of this case. He also deposed that the incident took place in the year 

2012-2013 and at the time of occurrence, accused was appointed as ration 

clerk at Sessa Tea Estate. He also deposed that the accused misappropriated 

the worth of Rs.17,12,133.35/- and when they verified stoke, they found the 

shortage of Atta and Rice in their godown. He also deposed that when their 

Interval Auditor verified those figures, they found the misappropriation of the 
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same since from the year 2010 and thereafter, when they arranged an 

independent enquiry to find out the said misappropriation, the accused was not 

attend the said enquiry. He also deposed that the accused was working in the 

said Sessa Tea Estate around 10 to 15 years back and he was working there 

since from 2011. He identified his Ejahar as Ext-1 wherein he put his signature 

as Ext-1(1). 

9. PW-1 in his cross examination testified that the said Sessa Tea Estate belongs 

to Apeejay Surendra Corporation Service Ltd. and he joined in the said Tea 

Estate as Welfare Officer. He deposed that the Welfare Officer of Tea Garden 

and Executive Rank of their company are same designation. Welfare Officer 

works under the Manager of the concerned Tea Estate and they were looking 

after the labours/staffs. He also deposed that audit was conducted in every 

year or after six month of every year. He deposed that when auditors after 

verified the store if found any store deficiency or financial discrepancy then 

they raised audit objection against the said deficiency or discrepancy. He 

further deposed that he could not remember the exact date when the accused 

was suspended from his job. He also deposed that after suspension of the 

accused, they had conducted an independent enquiry and the officer of the said 

independent enquiry is a lady advocate who belongs to Tinsukia. He further 

deposed that he could not remember when the audit report was submitted 

after suspension of accused and he also could not remember whether there 

was re-audit after suspension of accused from his job or not. He further 

deposed that audit report was submitted before the manager and thereafter, 

on receiving the report, their manager forwarded the same before their 

company if does not have even any objection against the said report. He also 

deposed that he had not submitted the audit reports which had conducted 

since from 2010 to 2012 along with the ejahar lodged by him. He even did not 

submit the audit objection copy since from 2008 to 2010 before the court. He 

deposed that there was no any store room in the eastern direction of Tezpur-

Rangapara Road. The cereal goods are for the labours and staffs of their Tea 

Estate. He deposed that they distributed the weekly cereal goods to their staffs 

and labours of their garden in front of them after proper measurement. He 
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deposed that he working as a manager in the said Tea Estate since from 2011 

to 2016. He further deposed that if the labour and staffs did not receive their 

proper share of weekly cereal goods from the garden, then they went to strike. 

There was never any strike in their company. He deposed that their company is 

never audited by its own auditor. He deposed that the goods had been supplied 

from Assam Valley Cereal establishment and their payment was done through 

cheque or through bank transaction by their company from Kolkata. He denied 

the fact the accused had never misappropriated any properties or any amount 

from the company. He denied the fact that he had lodged the ejahar falsely 

against the accused.  

10. PW-2, Sri Prabin Goswami deposed before this court that he knows the 

informant and the accused person of this case. He deposed that the incident 

took place in the year 2012 and the accused was working as junior clerk and in-

charge of cereal goods in the said Tea Estate. He also deposed that there was 

misappropriation of goods like rice and wheat in the said Seesa T.E. as per 

Ledger book and physical enquiry. He also deposed that when the audit verified 

there was no any misappropriation found. He further deposed that they found 

the said misappropriation when the special audit verified the same. Thereafter, 

the informant lodged the Ejahar before the Tezpur Police Station and police 

forwarded him before the court to record his statement. He identified his 

statement recorded before the court u/s-164 of Cr.P.C as Ext-2 wherein he put 

his signature as Ext-2(1).  

11. PW-2 in his cross-examination testified that the accused was working under him 

as Asst. Store Clerk. He also deposed that they have done the audits of their 

company’s rations timely. He deposed that firstly the Welfare Officer of their 

garden had done the audits of their rations unofficially. He also deposed that 

their Welfare Officer had checked stokes of their company’s ration every week 

and thereafter, after three months another Welfare Officer of another tea 

garden verified the audits of their garden and thereafter, after every six months 

the empanelled audit team of their company had visited from Kolkata and 

verified their company’s stocks as well as their audits. He also deposed that the 

Central Audit coming from Kolkata were properly verified their stocks and 
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further statutory audit was also conducted by other audit company in every 

year. He further deposed that if they found any misappropriation in their audit 

verifications then they immediately informed the matter to higher authority of 

the concerned tea estate and thereafter, the Welfare Officer informed the 

matter to the Manager of concerned tea estate and later said Manager 

forwarded the same to their Head Office. Thereafter, the authority issued 

show-cause against the said employee. He also deposed that if the auditor from 

their Head Office situated at Kolkata found any manipulation in the audit report 

then they forwarded the said report before the Manager and the Head Office. 

He further deposed that if they did not find any manipulation in the audit report 

then the authority did not issue any notice to the concerned employee. He also 

deposed that he could not exactly say how much rice and wheat required in a 

month for their workers in their tea estate. He further deposed that he even 

don’t know the exact report of rice and wheat which required in a year for their 

employees. He also deposed that if they found the shortage of 85,000/- Kgs of 

rice and 12,000 Kgs of wheat then they did not properly distribute the same 

among their workers. He further deposed that if their workers did not receive 

the cereal goods properly then their workers have created commotions as well 

as they protested against their company. He admitted that he had stated before 

the Magistrate at the time of recording his statement that he has no personal 

knowledge about the misappropriation of huge amount by the accused person. 

He also deposed that during his service period, no one was ever bothered with 

the workers regarding the distribution of goods that means the workers and 

employees of their tea estate were properly getting the goods from their tea 

estate. He deposed that the authority of their tea estate asked for goods as per 

their requirement before their Head Office and accordingly, the Head Office of 

their company supplied the goods from them through Guwahati supplier. He 

further deposed that he had not seen any of audit objection report, demand 

voucher and the requirement list before the court. 

12. PW-3, Sri Rabindra Dutta deposed that he knows the informant and the 

accused person of this case. He also deposed that the incident took place in the 

year 2013 and on the date of alleged incident, as per ledger book they found 
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the shortage of 1, 72,000/- Kgs of Rice and 24,000/- kgs of Atta (Wheat). He 

further deposed that after lodging the Ejahar by the informant before the police 

he was sent before the court to record his statement u/s-164 of Cr.P.C. He 

identified his statement recorded u/s-164 of Cr.P.C as Ext-3 and Ext-3(1) is his 

signature thereon.   

13. PW-3 in his cross examination testified that at the time of incident, Sri Prabin 

Goswami and the accused were engaged as in-charge of their store room. He 

deposed that Sri Prabin Goswami was working as Senior Store Clerk and the 

accused was working as Asst. Store Clerk. He further deposed that he had not 

seen the ledger books. He deposed that he had not seen any ledger books or 

any kinds of documents before the court. He had not seen any audit report in 

connection with this case before this court. He deposed that minimum two 

times of audit was conducted in a year. He also deposed that their manager, 

factory manager and the welfare officer verified the stock of cereal goods and 

the fertilizers stokes. He further deposed that as per his knowledge, if the 

workers and the employees of their tea estate did not get the goods properly, 

then the workers and the employees went to the strike against their garden. 

But nothing happened that means their workers and employees received the 

goods from their garden properly. 

14. PW-4, Sri Kirti Borah deposed before this court that he knows the informant 

and the accused person of this case. He deposed that he was working at Sessa 

T.E. since from 2011 as Head Clerk and the accused was working there as 

Ration Clerk. He also deposed that in the year 2012 when the yearly audit was 

conducted in their Sessa T.E. they found the shortage of Rice and Atta (Wheat) 

in their ledger book and thereafter, the informant called the accused but the 

accused had already left his quarter in their Tea Estate and he never visited 

their tea estate. He also deposed that police seized the Audit Report, Food Staff 

Ledger Book, Computer Set, etc. During investigation wherein he put his 

signature on the seizure list. 

15. PW-4 in his cross examination testified that the audit was conducted in their 

company’s garden as per rules. He deposed that the Welfare Officer of their 

garden properly verified the stock of goods for their workers and employees. 
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He further deposed that the Executive of another garden belongs to the same 

company also verified the cross-audits of their garden. He also deposed that 

the Central Audit team from Kolkata also verified the audits of their garden in a 

year and if the said audit team found any manipulation or misappropriation 

then they have informed the same to the local manager of their garden and 

also informed the same to the higher authority of their company to take 

necessary steps. He admitted that he could not say actually how much rice and 

wheat found to be shortage. He deposed that he has no idea that any workers 

have complained against their tea estate because of not getting properly rice 

and wheat from their garden. He also deposed that they told the accused to 

stay for about three days before arrival of the Central Audit Team but however, 

the accused did not stay there. He denied the fact that the accused was 

suspended from their tea estate. He deposed that Prabin Goswami was in-

charge of their store at that time. He deposed that he could not say from how 

many days the instant incident occurred. He also deposed that he had not seen 

the documents relating to the audits of goods in connection with this case. He 

further deposed that he was informed about the incident as he was head clerk 

at the time of incident. He admitted that he could say as to how far the incident 

was true. He admitted that he had not stated before the police that the 

Manager of their Tea Estate did not call the accused and the accused left his 

quarter as because the police did not ask him about the same. 

16. PW-5, SI Dhanjit Kalita who is one of the Investigating Officer of this case 

deposed before this court that on 15.02.2013 he was posted at Salonibari Police 

Outpost as In-charge and on that day, one ejahar was lodged by one Mr. K. 

Bhattacharjya, Manager of Sessa Tea Estate and on receiving the said ejahar, 

he was forwarded the same before the O/C of Tezpur P.S for registering a case 

and accordingly, O/C of Tezpur PS was registered the same as Tezpur PS Case 

No-197/2013 dated-18.02.2013 u/s-408/420/468 of IPC. He further deposed 

that he was endorsed by the O/C of Tezpur PS for investigation and during his 

investigation he visited the place of occurrence, recorded the statement of the 

informant and the other witness’s u/s-161 of Cr.P.C and also prepared the 

sketch map of the place of occurrence. He identified the sketch map as Ext-4 
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wherein he put his signature as Ext-4(1). He also deposed that he had recorded 

the statement of three numbers of witness u/s-164 of Cr.P.C before the Hon’ble 

Court. Thereafter, on 31.01.2014 he was transferred from the police OP and 

due to that he handed over the case diary to O/C of Tezpur PS. PW-5 in his 

cross-examination testified that he had not seized anything during his 

investigation from the possession of the accused persons. He also deposed that 

the accused was the assistant ration clerk of the Tea Garden.  

17. PW-6, Sri Laxmi Prasad Kachari, Inspector of CID who completed the remaining 

part of investigation deposed before this court that on 15.02.2014, he was 

posted as I/C of Salonibari Police Outpost and on that day, the O/C of Tezpur 

PS handed over a case diary being Tezpur P.S Case No-197 of 2013 to conduct 

the remaining part of the investigation. He also deposed that during his 

investigation, he had seized special audit report of 07.12.2012 of Sessa Tea 

estate, one computer set and one Food Staff ledger book. He deposed that he 

seized all those articles from one Kirti Borah, the head clerk of Sessa Tea 

Estate. He also obtained signatures of seizure witnesses. He further deposed 

that he had handed over the seized articles on zimma. He identified the seizure 

list as Ext-5 wherein he put his signature as Ext-5(1). He further deposed that 

he had attempted to nab the accused but he found him absconding. He also 

deposed that on conclusion of the investigation, he has submitted the charge 

sheet against the accused showing him absconder. He also identified the 

charge sheet submitted by him as Ext-6 wherein he put his signature as Ext-

6(1).  

18. PW-6 in his cross-examination testified that the date of occurrence was on 

07.12.2012 and the ejahar was lodged on 18.02.2013. The delay of lodging the 

ejahar was not investigated by him. He deposed that from the date of lodging 

the ejahar, the seized articles remains in the custody of tea estate. He also 

deposed that he did not collect any documents about the fact of shortage of 

ration meant for the labours and any incident of labours unrest. He admitted 

that he had not seen the seized articles before the court. He denied the fact 

that the seized articles have not connection with the instant case. 
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DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

19. It is worth mentioning that, the criminal jurisprudence of the country rests on 

the principle of proving the guilt of the accused beyond all reasonable doubt by 

the prosecution. There must not be any shadow of doubt on the truthfulness of 

the prosecution case. This being the cardinal principle of criminal jurisprudence, 

we must scrutinize the evidence produced by the prosecution from all possible 

corners and must also test the veracity of the witnesses. If the witnesses are 

found as wholly reliable on the point of guilt of the accused then only the 

accused can be held as guilty of the alleged crime.  

20. In this case as per accusations sets forth against the accused person and the 

charge sheet submitted the court has framed charges under section-

408/420/468 of IPC against the accused person, named, Sri Dibyajyoti Kalita. 

To validate the blames against the accused person, the prosecution side 

adduced both ocular and documentary forms of evidences. Before entering into 

the appreciation part, let us comprehend the factual matrix of the entire 

prosecution story to appreciate the evidences in accordance with the settled 

provisions of rule of evidence. The ejahar which has been exhibited as Ext-1 

discloses that the informant Sri Kamal Bhattacharya being the Manager of 

Sessa Tea Estate alleged that accused Sri Dibyajyoti Kalita who was a Ration 

Clerk of the said Tea Estate during the course of his employment has 

misappropriated company’s properties worth of Rs. 17,12,135.35/- and he also 

being the in-charge of cereal godown at Sessa T.E. has falsified the documents 

and misappropriated the huge amount of Rice and Atta meant for distribution 

amongst the workers and when the management verified the stock on 

30.11.2012, they found the shortage of 1,71,062.60 Kgs of Rice and 24,049 kgs 

of Atta since from the year 2008. Hence, from the contentions of the ejahar, it 

has ardently make known that prime accusation based upon the facts of 

misappropriation of company’s properties worth of Rs.17,12,135.35/- and also 

falsifying of the documents and misappropriation of the huge amount of rice 

and wheat meant for distribution amongst the workers and when the 

management verified the stock on 30.11.2012, they found the shortage of 1, 

71,062.60 Kgs of Rice and 24,049 kgs of Atta.  
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21. As such the followings are appears to be the fact in issue which the prosecution 

obliged to establish beyond reasonable doubts:- 

i) That accused was an employee of Sessa Tea Estate as Junior 

clerk as well as Ration Clerk; 

ii) Accused Sri Dibyajyoti Kalita as in-charge of cereal godown was 

the responsible for shortage of 1,71,062.60 Kgs of Rice and 

24,049 kgs of Atta, which meant for distribution amongst the 

labours and employees of the concerned Tea Estate; 

iii) That Sri Dibyajyoti Kalita in course of employment has 

manipulated the documents and misappropriate rice and wheat;  

iv) That accused Sri Dibyajyoti Kalita fraudulently and dishonestly 

misappropriated the property of the company approximately to 

the tune of Rs. 17,12,135.35/-;   

22. Now, coming to the charges under section-420/468 of Indian Penal Code, this 

court needs to understand as to what are the essential ingredients of an 

offence of Section-420 of IPC that needs to be established. To attract Section-

420 of IPC which is an aggravated form of an offence under section-417, the 

following requirements must be present:- 

i) Cheating; 

ii) Dishonest inducement to deliver property or to make, alter or 

destroy any valuable security or anything which is sealed or 

signed or is capable of being converted into a valuable security, 

and  

iii) Mens rea of the accused at the time of making inducement.  

23. Again arriving to the ingredients of offence punishable under section-468 of 

IPC, this court finds that the prosecution needs to establish the following 

essential ingredients:- 

i) There should be a forgery in respect of the document or 

electronic record in question. 

ii) The intention of the forgery should be that the forged document 

or electronic record is to be used for the purpose of cheating. 

iii) There should be forgery with particular intent.  
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24. Again arriving to the ingredients of offence punishable under section-408 of 

IPC, this court finds that the prosecution needs to establish the following 

essential ingredients:- 

i) Accused was a clerk or servant; 

ii) In such capacity accused was entrusted with certain property or 

had domain over that property which was not his own; 

iii) Accused committed criminal breach of trust in respect of such 

property.  

25. Hence, from the aforesaid discussion, this court comes to the conclusion that 

the offences under section-408/420/468 of IPC deserve the criminal intention 

(guilty mind) of using a forged document for the purpose of cheating. The 

prosecution has also got the burden of prove to establish the fact that accused 

Sri Dibyajyoti Kalita actually falsified the documents and misappropriated the 

huge amounts of rice and wheat worth of Rs. 17,12,135.35/- i.e. 1,71,062.60 

Kgs of Rice and 24,049 kgs of Atta meant for distribution amongst the labours 

and employees and consequently, those statistics of goods used for his own 

wrongful gain.  

26. In the forthcoming discussion, this court shall appreciate the evidences in the 

backdrop of charges framed against the accused person. I have carefully 

travelled through the evidences on record and it finds that the prosecution side 

examined following oral evidences, namely:-   

Sri Kamal Bhattacharya, Informant (PW-1), 
Sri Prabin Goswami (PW-2),  
Sri Rabindra Dutta (PW-3),  
Sri Kirti Borah (PW-4),  
SI Dhanjit Kalita, I.O (PW-5) and  
Sri Laxmi Prasad Kachari, I.O. (PW-6).  

27. The prosecution side further adduced the following documentary forms of 

evidence:-  

FIR (Ext-1),  
(Ext-2), Statement of PW-2 recorded u/s-164 of Cr.P.C  
(Ext-3), Statement of PW-3 recorded u/s-164 of Cr.P.C  
(Ext-4), Sketch Map  
(Ext-5) Seizure List  
(Ext-6) Charge sheet  
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28. I have carefully travelled through the evidences both ocular as well as 

documentary in form and it finds that PW-1 being the informant deposed that 

the accused being the Ration Clerk of Sessa Tea Estate has misappropriated 

properties of tea estate to the tune of Rs.17,12,133.35/- and when they verified 

the stokes, they found the shortage of Atta and Rice in their godown. He also 

deposed that when their Interval Auditor verified those figures, they found the 

misappropriation of the same since from the year 2010 and thereafter, when 

they arranged an independent enquiry to find out the said misappropriation, 

the accused not attended the said enquiry. He identified his Ejahar as Ext-1 

wherein he put his signature as Ext-1(1). 

29. Hence, it is seen that during the evidence-in-chief PW-1 appears to be 

encouraging of his own contention as he contended in his ejahar. The reliability 

of witness always is testified during the cross-examination by the defence. 

Hence, to verify the truthfulness of the version presented by PW-1, let us 

peruse the cross-examination part of PW-1. On meticulous perusal of the cross 

examination part of PW-1, it disclosed that PW-1 confirmed that audit 

conducted in every year or after six month of every year. He also deposed that 

when auditors verified the store and if perceived any store deficiency or 

financial discrepancy then they raised audit objection against the said deficiency 

or discrepancy. He also deposed that after suspension of the accused, they had 

conducted an independent enquiry and the officer of the said independent 

enquiry is a lady advocate who belongs to Tinsukia. He also deposed that he 

had not submitted the audit report which was conducted since from 2010 to 

2012 along with the ejahar lodged by him. He even did not submit the audit 

objection copy since from 2008 to 2010 before the court. He further deposed 

that if the labour and staffs did not receive their proper share of weekly cereal 

goods from the garden, then they went to strike. There was never any strike in 

their company. He deposed that their company is never audited by its own 

auditor. 

30. Hence, from the cross-examination of PW-1 this court finds many discrepancies 

upon which the entire prosecution story seems to be weaker. The pertinent 

question is if there was regular audit conducted every year then how it is 



14 
G.R No-379 of 2013 

(State of Assam Vs Sri Dibyajyoti Kalita) 

 

possible of misappropriation of articles from the year 2010 to 2013. If such 

huge numbers of articles actually was misappropriated, there ought to have 

revolution or strike from the part of workers.  

31. PW-2 simply says that when audit verified there was no any misappropriation 

found. He further deposed that they found the said misappropriation when the 

special audit verified the same. On meticulous perusal of the cross examination 

part of PW-2, it disclosed before this court that if they found any 

misappropriation in their audit verifications then they immediately informed the 

matter to higher authority of the concerned tea estate and thereafter, the 

Welfare Officer informed the matter to the Manager of concerned tea estate 

and later said Manager forwarded the same to their Head Office. He also 

deposed that if they found the shortage of 85,000/- Kgs of rice and 12,000 Kgs 

of wheat then they did not properly distribute the same among their workers. 

He further deposed that if their workers did not receive the cereal goods 

properly then their workers have created commotions as well as they protested 

against their company. He also deposed that during his service period, no one 

was ever bothered with the workers regarding the distribution of goods that 

means the workers and employees of their tea estate were properly getting the 

goods from their tea estate. 

32. Hence from the evidence adduced by PW-2 it disclosed before this court that if 

they found the shortage of 85,000/- Kgs of rice and 12,000 Kgs of wheat then 

they did not properly distribute the same among their workers. That part of his 

evidence coupled with the fact of having no strike from the part of worker, 

makes it evident that oral evidence of witnesses cannot be relied upon in 

absence of any audit report or any special audit as claimed by the witnesses in 

their evidence.  

33. From the testimony of PW-3, it disclosed before this court that in the year 

2013, as per ledger book they found the shortage of 1,72,000/- Kgs of Rice and 

24,000/- kgs of Atta (Wheat). He further deposed that after lodging the Ejahar 

by the informant before the police he was forwarded before the court to record 

his statement u/s-164 of Cr.P.C. On meticulous perusal of the cross 

examination part of PW-3, it disclosed before this court that Sri Prabin Goswami 
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and the accused were engaged as in-charge of their store room. He also 

deposed that he had not seen any ledger books or any kinds of documents 

before the court. He had also not seen any audit report in connection with this 

case. He further deposed that every year minimum two times audit was 

conducted. He also deposed that their manager, factory manager and the 

welfare officer verified stock of cereal goods and the fertilizers stokes. He 

further deposed that as per his knowledge, if the workers and the employees of 

their tea estate did not get the goods properly, then the workers and the 

employees come to the strike against their garden. But nothing happened that 

means their workers and employees received the goods from their garden 

properly. The fact deposed by PW-3 clearly divulges that he has no personal 

knowledge about the misappropriation and he had not even seen the audit 

report.  

34. PW-4, Sri Kirti Borah deposed before this court that he knows the informant 

and the accused person of this case. He also deposed that he was working at 

Sessa T.E. since from 2011 as Head Clerk and the accused was working there 

as Ration Clerk. He also deposed that in the year 2012 when the yearly audit 

was conducted in their Sessa T.E. they found the shortage of Rice and Atta 

(Wheat) in their ledger book and thereafter, the informant called the accused 

but the accused had already left his quarter in their Tea Estate and he never 

visited their tea estate. He also deposed that police seized the Audit Report, 

Food Staff Ledger Book, Computer Set, etc. during investigation wherein he put 

his signature on the seizure list.  

35. PW-4 in his cross examination admitted that he could not say actually how 

much rice and wheat found to be shortage. He further deposed that he has no 

idea that any workers have complained against their tea estate because of not 

getting proper rice and wheat from their garden. He further deposed that 

Prabin Goswami was in-charge of their store at that time. He also deposed that 

he had not seen the documents relating to the audits of goods in connection 

with this case. He admitted that he could say as to how far the incident was 

true. Hence, from the evidence presented by PW-4 this court finds that PW-4 

has no personal knowledge about the alleged incident. 
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36. Now, coming to the evidence presented by the Investigating Officer (PW-5), it 

disclosed that PW-5 investigated the case and during his investigation he has 

visited the place of occurrence, prepared sketch map marked as Ext-4 and 

recorded the statement of witnesses including the informant. He also deposed 

that he got recorded the statement of three numbers of witness u/s-164 of 

Cr.P.C from the Hon’ble Court. PW-5 in his cross-examination testified that he 

had not seized anything during his investigation from the possession of the 

accused persons. He also deposed that the accused was the assistant ration 

clerk of the Tea Garden. The evidence of PW-5 makes it crystal clear that he 

had not seized any documents in connection with this case.  

37. The nature of the accusation initiated against the accused of this case demands 

strict proof of forged document allegedly prepared by the accused in the 

process of misappropriation of Rice and Atta amounting to Rs. 17,12,133.35/- 

belongs to the Sessa Tea Estate. In this case the documents allegedly prepared 

by the accused are appearing to be the best reliable evidence.  

38. From the common understanding of the definition as given under section-3 of 

Indian Evidence Act, the court finds that the allegation which relating to the 

preparing of forged documents at the time of discharging duty as clerk at Sessa 

Tea Estate, the accused ought to have prepared some forge document and if 

so, it is expected from the prosecution side that the prosecution side must 

adduced the best form of evidence by adducing the documentary evidence. 

Section-62 of Indian Evidence Act says that the primary evidence means the 

document itself produced before the court for the inspection of the court. In 

this case the prosecution side failed to adduce any sort of documentary 

evidence to substantiate the fact of preparing any forged document by the 

accused at the time of discharging his duty as a clerk in Sessa Tea Estate. The 

non-availability of documentary forms of evidence makes it categorical that the 

prosecution side has transparently failed to adduce the best forms of evidence 

before the court to establish the essential ingredients of offences punishable 

under section-408/420/468 of Indian Penal Code. 

39. Now, coming to the oral evidence which adduced by the prosecution side, this 

court has already discussed in the forgoing discussions that evidences of all the 
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witnesses are not appears to be truthful as the defence side during their cross-

examination able to dismantle the credence of their testimonies. PW-1 being 

the informant of this case has simply claimed misappropriation of Rice and Atta 

amounting to Rs. 17,12,133.35/- and he has also deposed that since from the 

year 2010 the accused misappropriated the aforesaid items.  

40. If we painstakingly peruse the cross-examination part as he deposed, then it 

becomes crystal clear that the aforesaid misappropriation of the accused was 

revealed from an audit and the audit report was prepared on the basis of an 

independent enquiry and the available ledger after re-audit. If so, why the 

prosecution has failed to adduce the audit report along with the stock register 

or ledger book of the said Tea Estate that is not clear before the court. More 

also, the evidence presented by PW-1 during his cross-examination makes the 

entire case of the prosecution doubtful to the effect that as per his version if 

the labour and staffs of the tea estate did not receive weekly cereal goods from 

the garden then there may be some strike. But indeed there was no strike in 

their garden. He also clarified that their company never audited by its own 

auditor.  

41. The informant in his ejahar claimed that accused was the in-charge of the 

godown being a clerk but the version of PW-2 makes it definite that the 

accused was a junior clerk who worked under him as Asst. Store Clerk. If so, 

then PW-2 also was a person who was in-charge of the store during the 

relevant point of time and if there is any misappropriation of items like Rice or 

Atta, PW-2 ought to have been made an accused in this case as both of them 

were in-charge of the store room of concerned Tea Estate. In this case, it is 

also not believable in nature that accused was actually in-charge of the store 

room of said tea estate due to non availability of any document from the 

concerned tea estate. PW-3 has positively confirmed the fact that PW-2 named 

Sri Prabin Goswami was in- charge of the godown.  

42. To sum up the evidences of record, it reveals before this court that the 

witnesses of prosecution have claimed that the accused had misappropriated 

the Rice and Atta but during their cross-examination they have exaggerated 

with their earlier statement and their statement those reveals from their cross-
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examination part generate lots of reasonable doubt upon their testimonies as 

the court has already deliberated in the forgoing discussions.  

43. The prime accusations levelled against the accused depends upon the fact of 

Audit and the documents available with the tea garden like Ledger Book, Stoke 

Register from which the informant and the Auditor finds that there was 

misappropriation of Rice and Atta amounting to Rs.17,12,133.35/-. Hence, it is 

seen that the entire case of the prosecution depends upon the fact of audit, 

ledger book and other documents and the prosecution ought to have adduced 

those documents to establish the charges against the accused person. The PW-

4 in his evidence claimed that police has seized Audit Report, Food Staff Ledger 

Book Computer sets during the investigation but indeed there is no documents 

of those nature adduced by the prosecution at the time of adducing evidence. 

The oral evidences of all the witnesses including the statements recorded under 

section-164 of Cr.P.C vide Ext-2 and Ext-3 failed to make the version of 

misappropriation of Rice and Atta reliable due to non-availability of documents 

like Audit Report, Food Staff Ledger Book, Computer Set etc. and in absence of 

those documents it is very difficult to presume that there was any 

misappropriation of any Atta or Rice by preparing forged documents by the 

accused. Although, PW-6 claimed that he has seized the Audit Report, one 

computer set and one Food Staff Ledger Book and he has given zimma of those 

articles. He identified the seizure list as Ext-5. Ext-5 certainly appears to be a 

seizure list through which it is seen that some of the articles as claimed by PW-

6 were been seized. But during the time of adducing evidence although 

documents were failed to be produced by the witnesses as those articles were 

been given on zimma. Hence, the documents are not found to be enclosed with 

the case record which is very much disclosed from the case record.   

44. Therefore, in the light of all the aforesaid discussion, this court finds that the 

evidence appears to be contradictory and not truthful in nature having lots of 

reasonable shortcomings.  

45. In the result, it can be safely concluded here by way of observing that the 

prosecution side failed to prove the guilt of the accused person, named, Sri 

Dibyajyoti Kalita beyond reasonable doubt. As such accused is entitled to get 
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the benefit of doubts in this case. Accordingly, accused person is acquitted from 

the charges under section-408/420/468 of IPC and sets at liberty. Surety is 

extended for six months in view of section 437A of Cr PC.  

46. Judgment is pronounced in the open court, which is given under my hand and 

seal of this court on 09th day of March, 2021 at Tezpur. 

 
 

(Sri N. J. Haque) 

                 Chief Judicial Magistrate, 
                  Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Sri Kamal Bhattacharya, Informant  

PW-2:- Sri Prabin Goswami,  

PW-3:- Sri Rabindra Dutta,  

PW-4:- Sri Kirti Borah,   

PW-5:- SI Dhanjit Kalita, I.O. 

PW-6:- Inspector Laxmi Prasad Kachari, I.O  

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits: 

Ext-1 :- FIR 

Ext-1(1):- Signature of PW-1 

Ext-2 :- Statement of PW-2 recorded u/s-164 of CrPC 

Ext-2(1):- Signature of PW-2 

Ext-3 :- Statement of PW-3 recorded u/s-164 of Cr.P.C 

Ext-3(1):- Signature of PW-3 

Ext-4 :- Sketch Map 

Ext-4(1): Signature of PW-5 

Ext-5 :- Seizure List 

Ext-5(1): Signature of PW-6 

Ext-6 :- Charge sheet 

Ext-6(1): Signature of PW-6 

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL 

    

Chief Judicial Magistrate  
Sonitpur, Tezpur 


